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I. Introduction 
II. The Board properly found that petitioner’s picket- 
ing violated Section 8(b) (7) (C) 

A. There is no evidence to support the Union's 
claim that it was picketing merely for 
recognition as the representative of the 
restaurant’s employees on a “members 
only” basis. 

B. The Board properly rejected the Union's 
contention that Section 8(b) (7) (C) does 
not. apply. because the employer was 
under a statutory duty to bargain with 
petitioner as the exclusive representative 
of all the employees of the Ember Glo__ 

Conclusion. 
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BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of 
the Culinary Workers and Bartenders Union Local 
535, Affiliated with the Hotei and Restaurant Em- 
ployees and Bartenders International Union, AFL- 
CIO, hereafter called petitioner or the Union, to re- 
view and set aside an order of the National Labor 
Relations Board issued on December 26, 1961, pur- 
suant to Section 10(c) of the National Labor Rela- 
tions Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C. See. 151, et. seg.), hereafter called the Act. In 
its answer to the petition, the Board has requested 

(1) 
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enforcement of its order. The Board’s decision and 
order (J.A. 10-32)? are reported at 134 NLRB No. 
156. This Court has jurisdiction under Section 10 
(e) and (f) of the Act. 


I. The Board’s findings of fact 


In brief. the Board found that petitioner violated 
Section 8(b)(7)(C) of the Act, which was enacted as 
part of the 1959 amendments, by picketing Bob’s Em- 
ber Glo Restaurant? (hereafter sometimes referred to 
as the Ember Glo) with an object of forcing or re- 
quiring the employer to recognize and bargain with 
the Tnion as the collective bargaining representative 
of Ember Glo’s employees, without filing a petition 
under Section 9(¢) of the Act within 30 days from the 
commencement of the picketing. The subsidiary facts 
upon which this finding is based may be summarized 
as follows: 


2 References are to pages of the Joint Appendix. Wherever 
in a series of references a semicolon appears, references pre- 
ceding the semicolon are to the Board’s findings; succeeding 
references are to supporting evidence. 

? This restaurant is operated by Educational Supply Service 
of California, a California corporation (J.A. 16, 19-20). Edu- 
cational Supply is an integral part of three commonly owned 
and operated California corporations engaged in the operation 
of restaurants at various locations in Southern California 
which constitute a single integrated business enterprise (J.A. 
16-18). A majority of the stock in these corporations is owned 
by Robert R. Crowther, who is also the president and general 
manager of each corporation (zhid.). All of the restaurants 
are subject to the uniform personnel and operational policies 
established and enforced by Crowther. These corporations, 
treated by the Board as a single employer, make substantial 
purchases of goods and supplies originating outside the State 
of California (iid.). No jurisdictional issue is presented. 
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Crowther purchased the Ember Glo Restaurant in 
his own name on January 1, 1960, and Educational 
Supply took over total operation of the business in 
April of that year (J.A. 19-20). The Union had had 
a collective bargaining agreement with the former 
owners, under which all of the predecessor employer’s 
employees were members of petitioner (J.A. 20; 110, 
159). The Union, however, had never been certified by 
the Board as the exclusive bargaining representative 
of those employees (J.A. 25). 

On January 7, 1960, the Union, through one of its 
officers, Louis J. Rees, wrote a letter to Crowther 
stating that it ‘‘believed” that it represented a ma- 
jority of the restaurant’s employees (J.A. 20; 160- 
161, 168-169, 55). Rees offered to submit proof of 
the Union’s representative status at a meeting with 
the California State Conciliation Service, and pro- 
posed bargaining negotiations if its claim was sub- 
stantiated (tbid.). Crowther’s attorney, C. L. Dicken- 
son, replied to the Union by letter on January 11, 
1960 (J.A. 20-21; 170-171, 56). He stated that he 
was authorized to meet with the Union as requested, 
but expressed the view that such a meeting was ‘‘pre- 
mature,’’ since the sale of the business had not yet 
been ‘“‘consummated” (tbid.). 

Thereafter, Rees called at the Ember Glo once or 
twice a month and asked for Crowther, but was in- 
formed on each occasion that Crowther was not there 
(J.A. 20; 161-162, 171-172). No attempt was made 
to reach Mr. Crowther by mail or phone, or to con- 
tact Mr. Dickenson (J.A. 162, 173-174). 
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Sometime during the first half of August 1960, a 
union organizer named Greenstone, whose duties in- 
eluded contract negotiations as well as organizing 
employees (J.A. 21: 178), called at the restaurant 
‘and asked for Crowther (J.A. 21; 134-135). The 
dining room manager for the Ember Glo, Rolla 
Gracey, replied that Crowther was in Chula Vista 
or San Diego (ibid.). Greenstone stated that he had 
come there to discuss ‘‘a labor contract which was 
coming up™ (ibid.). Gracey said that he knew noth- 
ing about it and had no authority in the matter, and 
Greenstone replied, “Oh, there is one coming up, and 
we expect or anticipate no trouble, because they will 
either sign or else” (tbid.). 

At about this time, Rees decided that the Union 
should picket the Ember Glo (J.A. 21; 162-163). In 
aceordance with petitioner’s practice before putting 
such a decision into effect, Rees applied to the Cen- 
tral Labor Council of Imperial Valley for ‘‘strike 
sanction” (J.A. 21-22; 163, 176-177). The Council, 
acting according to custom, “‘attempt[ed] to see if [it 
could] resolve the dispute before picketing [began]”’ 
(J.A. 22:163). A meeting of its grievance committee 
was called, and Crowther was asked to attend ( J.A. 22; 
120-121). The committee met at 10 a.m., August 29. 
Greenstone and Harry Downey, the Union’s business 


agent, were present, along with agents of other labor 
organizations, including one Charley Thomas, secre- 
tary of a carpenters’ local in the area. Crowther did 
not appear (ibid.). As a result of the meeting, the 
committee decided that ‘“‘the picket line be put on at 
the Ember Glo,’’ and Thomas was instructed to in- 
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form his organization’s membership of this action 
(J.A. 22; 121). 

Within an hour after the meeting, Thomas appeared 
at the premises of the restaurant (J.A. 22; 114). 
There, the Henderson Construction Company was en- 
gaged in the erection of an addition to the Ember 
Glo (J.A, 22; 113-114). Thomas approached Leo 
French, Henderson’s job superintendent and a mem- 
ber of the carpenters’ union, and told him that the 
restaurant was going to be picketed at noon. Thomas 
said that “he was notifying [French], as [the latter] 
belonged to the Carpenters Union and as [he] was a 
superintendent for the general contractor, and there 
was other union craft involved, and [that French 
should] notify all of the subcontractors or their em- 
ployees that were present that the picketing was to start 
at 12:00 noon” (J.A.22;124-125). French replied that 
the construction workers were not in the employ of 
the Ember Glo (J.A. 22; 125). Thomas then asked 
if French wished “to work behind the picket line’ 
(J.A. 23; 125). French replied that he preferred not 
to do so, but asked what would happen if ‘“‘we were 
to continue on.’’ Thomas responded, “Well, you pos- 
sibly could be subject to a fine if someone preferred 
charges”’ (J.A. 22-23; 125). Thomas then left, and 
French conveyed the information to a carpenter and 
two laborers in Henderson's employ at the project, 

* Henderson was the general contractor, and employed sub- 
contractors as well as its own men on this job. The work had 
begun in late May or early June 1960 (J.-A, 22; 124). 

«The Ember Glo did not own the building and land which 


it occupied (J.A. 114). The work being done by Henderson 
was being paid for by the owner of the premises (/did.). 
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and to employees of subcontractors working there 
(JA. 23: 125-126). French added, “You guys can do 
whatever you want to. I’m going to have to go off. 
I ean't work” (J-A. 23: 128). 

The Union began picketing the Ember Glo at ap- 
proximately 11:30 a.m. August 29 (J.-A. 25: 127). 
The picket or pickets * carried a sign or signs bearing 
one or another of the following legends: “This House 
on Strike’: “Unfair to Organized Labor’’: ‘*This 
House Not Union. Local 535, AFL-CIO” (J.A. 23; 
127. 4) As soon as French noticed that the pick- 
eting had begun, he notified all of the other men on 
the job site, and instructed his carpenter and labor- 
ers to gather up their tools and equipment. They left 
the uncompleted project at about noon (J.A. 23-24 ; 
127). The Union continued to picket the Ember Glo 
in substantially the manner described above over a 
period of about 6 months, discontinuing the picketing 
on or about February 24, 1961 (J.A. 24; 128, 70). 
The construction work resumed soon after the picket- 
ing ceased (J.A. 24; 128). 

On or about September 15, 1960, Dickenson and 
Crowther held a meeting in Dickenson’s office with 
representatives of the Union, consisting of Rees, 
Downey and an individual named McDonough (J.A. 
24: 73, 116). The meeting was arranged upon Dick- 

*The record is unclear whether the Union used more than 
one picket at any time. 

* Although it does not appear which of these legends was 
used on August 29, it is clear that no other was employed at 
any time during the picketing involved in this proceeding, and 
that each was used at some point during the picketing period 
(JA. 2%). 
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enson’s initiative for the purpose of secking a discon- 
tinuance of the picketing (J.A. 24; 86, 98-99). Rees 
knew the purpose of the meeting, and brought with 
him a form of the Union’s collective bargaining agree- 
ment (J.A. 24; 83-85, 108, 3446). The union 
representatives anticipated that “the possibility of nego- 
tiating [a collective bargaining] contract’’ would be 
discussed (J.A. 24; 85-86). Indeed, Rees admitted 
that the Union planned to “‘lift the picketing’’ if the 
employer agreed to execute the contract (J.A. 27; 109, 
112-113). During the course of the meeting, Rees 
expressed the belief that the Union represented a ma- 
jority of Ember Glo’s employees, and said that the 
Union ‘‘would always stand willing to negotiate” 
(J.A. 25; 82, 86, 99, 119). Crowther said that “he 
had no intentions of signing a union agreement, or 
bargaining”’ (J.A. 25; 97, 99). Dickenson asked if 
the Union would have any objections to a vote by the 
employees to determine whether they desired to have 
the Union represent them (J.A. 25; 82). Crowther, 
who was apparently surprised by this suggestion, “said 
that he didn’t see any reason for that either’? (J.A. 
99). Then McDonough said that since the Union 
already represented the employees, he could see no 
“sense”’ in an election **unless [it] was a means to an 
end” (J.A. 25, 27; 86, 99). He enlarged upon this by 
saying that he might agree to an election if Crowther 
would agree to hold a bargaining session thereafter 
(J.A. 25; 97, 99-100). Crowther refused to enter into 
such an arrangement, and the meeting ended (J.A. 
25 ; 82, 97, 99-100, 105). 
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On January 16, 1961, the Company filed the charge 
in the imstant case (J.A. 2). A copy thereof was 
served on the Union that same day by registered mail 
(J.-A. 3). Two days later, on January 18, the Union 
filed a charge with the Regional Director of the 
Board's Twenty-First Region alleging that ‘*prior 
to August 29. 1960 [the date the picketing began], 
Culinary Workers Local 535 represented all of the 
emplorees of Bob’s Ember Glo and had a collective 
bargaining agreement [with the former owner],”’ and 
that since that date. the employer has refused to bar- 
gain with it in violation of Section 8(a) (5) and (1) 
of the Act (J.A. 26; 87-92, 47-48). This charge was 
dismissed by the Regional Director because of ‘‘insuf- 
ficient evidence”” of a violation of the Act (J.A. 26; 
94, 49-50). On the Union’s appeal to the General 
Counsel, the dismissal was affirmed (J.A. 26; 94-96, 
51-54). 

At no time material herein was the Union the 
certified representative of any employees at the Ember 
Glo. Furthermore, the Union had not filed a rep- 
resentation petition under Section 9(c) of the Act 
with respect to such employees either before the 
picketing commenced or at any time within the fol- 
lowing 30 days (J.A. 25). 


IL The Board’s conclusions and order 


Upon the foregoing facts, the Board found that 
“the object of [petitioner’s] picketing was to force 
or require the employer of the Ember Glo employees 
to recognize and bargain with the Union as the repre- 
sentative of such employees” (J.A. 28). The Board 
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further found that “in view of the object of picketing, 
its duration without filing of ‘a petition under (S)ec- 
tion 9(c)’ within the time prescribed by Section 8(b) 
(7)(C), and the Union’s lack of certified status to 
represent the employees, the Union by engaging in, 
or causing, the picketing violated Section 8(b) (7) 
(C)” (J.A. 28-29). 

The Board’s order requires petitioner to cease and 
desist from the unfair labor practice found and to post 
appropriate notices (J.A. 11-12). 


SUMMARY OF ARGUMENT 


Section 8(b)(7)(C) prohibits a union that is not 
currently certified as the representative of an employ- 
er’s employees from picketing that employer for ree- 
ognition or organizational purposes for more than a 
reasonable period of time, not to exceed thirty days, 
unless a petition for an election is filed during that 
period. Petitioner concedes that it picketed the Em- 
ber Glo Restaurant for more than 30 days without 
having filed a representation petition and that its 
picketing is not within the immunity granted to cer- 
tain picketing by the second proviso to Section 8(b) 
(7) (C), for the picketing admittedly had an effect of 
inducing a work stoppage. Petitioner, however, while 
not disputing the basic facts as found by the Board, 
contends that the Board erred in coneluding from 
those facts that an object of the picketing was to 
force Educational Supply to recognize and bargain 
with the Union as the exclusive representative of the 
Ember Glo employees. In support of its position, 
petitioner claims, in somewhat contradictory fashion, 
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(1) that the object of its picketing was not to obtain 
exclusive recognition, but merely to secure “members 
only”* recognition, and accordingly, that Section 8 
(b)(7) is inapplicable: (2) that Section 8(b) (7) (C) 
does not apply where, as petitioner alleges here, the 
picketing merely protests a “successor employer’s”’ 
refusal to abide by its statutory duty to bargain ev- 
clusively with a union which had been recognized as 
the representative of all the Ember Glo employees by 
the former owner thereof. 

It is unnecessary to determine whether picketing 
by a minority union for recognition on a “members 
only” basis falls within the seope of Section 8(b) (7) 
(C), for the record clearly establishes that petitioner 
was not picketing for such a limited objective. On 
the contrary, it is clear that, at all material times, 
petitioner claimed that it represented a majority of 
the employees and was entitled to exclusive recogni- 
tion as the bargaining agent for all of them. Thus, 
for example, at the September 15th meeting between 
the emplorer and petitioner, the Union’s representa- 
tives repeatedly asserted its majority status and 
sought to have the employer sign a contract which, 
by its terms, accorded petitioner exclusive recognition 
upon its showing of majority status. Indeed, peti- 
tioner subsequently filed an 8(a)(5) charge against 
the employer on the theory that it was entitled to ex- 
clusive recognition. In short, in all the circumstances 
presented, petitioner’s contention that it was picketing 


for recognition on a “members only’ basis is obvi- 


ously without merit. 
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Petitioner’s alternative contention is equally without 
merit as a defense to this proceeding, for it had asserted 
the same theory in an unfair labor practice charge filed 
with the General Counsel of the Board which, after 
investigation, was dismissed as lacking in merit. Peti- 
tioner’s reliance on the same alleged violative conduct 
by the Company as a defense to a finding that its 
picketing violated Section 8(b)(7)(C) constitutes, in 
effect, an attempt to attack collaterally in this pro- 
ceeding the General Counsel’s dismissal of the Union’s 
unfair labor practice charge. This Court has held, 
however, that the General Counsel’s refusal to issue 
a complaint may not be reviewed in a court of appeals 
in a related proceeding under Section 10 (e) or (f) of 
the Act. International Union of Electrical Workers 
v. N.L.R.B., 110 U.S. App. D.C. 91, 94-96, 289 F, 2d 
757, 760-762. In any event, petitioner adduced no 
evidence at the hearing in this case to support its 
presently asserted claim that Education Supply is a 
“‘suecessor employer’ within the meaning of the Act. 
It is settled that an employer does not become a “sue- 
cessor’ for bargaining purposes merely by taking 
over all or part of the business of another employer, 
and the record here is barren of any information to 
show that the composition of the bargaining unit and 
the nature and extent of the business was not sig- 
nificantly changed by the incorporation of this single 
restaurant into the large chain which the new em- 
ployer owned. Thus, even assuming that the merits 
of the Union's 8(a)(5) charge could be litigated in 


this proceeding, petitioner hed the burden of proof 
in establishing its affirmative defense, and it did not 
meet that burden. 

7133-—462—3 


12 


ARGUMENT 


I. Introduction 


Seetion $(b)(7) makes it an unfair labor practice 
for a labor organization or its agents: 

to picket or eause to be picketed, or threaten 
to picket or eause to be picketed, any employer 
where an object thereof is foreing or requiring 
an employer to recognize or bargain with a 
labor organization as the representative of his 
employees, or foreing or requiring the em- 
plovees of an employer to accept or select such 
labor organization as their collective bargaining 
representative, unless such labor organization is 
currently certified as the representative of such 
employees: 

(4) where the employer has lawfully recog- 
nized in accordance with this Act any other 
labor organization and a question concerning 
representation may not appropriately be raised 
under section 9(c) of this Act, 

(B) where within the preceding twelve 
months a valid election under section 9(¢) of 
this Act has been conducted, or 

(C) where such picketing has been conducted 
without a petition under section 9(c) being 
filed within a reasonable period of time not 
to exceed thirty days from the commencement 
of such picketing: Provided, That when such a 
petition has been filed the Board shall forth- 
with, without regard to the provisions of sec- 
tion 9(c)(1) or the absence of a showing of a 
substantial interest on the part of the labor 
organization, direct an election in such unit as 
the Board finds to be appropriate and shall 
certify the results thereof: Provided further, 


13 


That nothing in this subparagraph (C) shall 
be construed to prohibit any picketing or other 
publicity for the purpose of truthfully advis- 
ing the public (including consumers) that an 
employer does not employ members of, or have 
a contract with, a labor organization, unless an 
effect of such picketing is to induce any indi- 
vidual employed by any other person in the 
course of his employment, not to pick up, 
deliver or transport any goods or not to per- 
form any services. Nothing in this paragraph 
(7) shall be construed to permit any act which 
would otherwise be an unfair labor practice 
under this section 8(b). 

For this Section to come into operation, there must 
first be picketing by an uncertified union, an object 
of which is to force the employer to recognize that 
union as the bargaining agent for his employees or 
to force these employees ‘‘to accept or select” the 
labor organization ‘tas their collective bargaining 
representative.” If such “recognitional™’ or “organi- 
zational’ picketing occurs in the circumstances speci- 
fied in subsection (A) or (B)—i.e., where another 
union has already been “lawfully recognized” or where 
there has been a valid Board election within the pre- 
ceding year—a violation of Section 8(b)(7) is es- 
tablished. 

Where, however, no other union has been lawfully 
recognized and a valid election has not been con- 
ducted during the prior 12-month period, picketing 
for an organizational or recognitional objective is 
not automatically an unfair labor practice. Subsee- 
tion (C), the provision involved herein, allows such 
picketing to “continue for a reasonable period of 
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time not to exceed thirty days.” and, if during such 
period, a representation petition is filed, the picketing 
may continue pending the outcome of the election. 
However. in order to avoid undue prolongation of the 
picketing, the first proviso to (C) provides an expe- 
dited procedure for the holding of an election where 
a timely petition has been filed.” A second proviso to 
(C) excepts such picketing when it is for the pur- 
pose of truthfully advising the public that the em- 
ployer does not employ members of the union or have 
a contract with it, and the picketing does not have the 
effect of inducing a stoppage of deliveries or work. 
Petitioner does not contend that its picketing did not 
have such an effect. 

Applying the foregoing statutory framework to the 
instant case, the Board determined that petitioner’s 
picketing violated Section 8(b)(7)(C). In so con- 
cluding, the Board found, on the basis of facts de- 
tailed, supra, pp. 3-8, that the object of the picketing 
was to compel the employer to recognize and bargain 
with the Union: that the picketing had been conducted 
for more than 30 days without the filing of a repre- 
sentation petition; and that respondent could not in- 
voke the protection of the second proviso because “an 
effect’’ of the picketing was to induce “‘individual[s] 
employed by [another] person in the course of [their] 

* Should the picketing union lose such an election but never- 
theless continue its recognitional or organizational picketing 
after the certification of the election results, the picketing would 
then violate subpart (B). See, eg., Retail Store Employees’ 
Uriun Local No. 692, A NLRB No. 53, 49 LRRM 1188; 


Local 182. [BT (Woodrard Motors, Inc.), 125 NURB No. 90, 
49 LRRM 1576. 
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employment, * * * not to perform any services.’? We 
show below that the Board’s findings are amply sup- 
ported by the record, and accordingly, that the Board 
properly concluded that respondent’s picketing vio- 
lated Section 8(b)(7)(C). Local 705, Teamsters v. 
N.L.R.B., —— App. D.C. —, F. 2d , 50 
LRRM 2762 (No. 16250, decided July 19, 1962). 


II. The Board properly found that petitioner’s picketing 
violated Section 8(b)(7)(C) 

The facts summarized in the Statement, supra, pp. 
3-8, amply support the Board's finding that an 
object of petitioner’s picketing was to force the Com- 
pany to recognize and bargain with the Union as the 
representative of its employees. Petitioner, however, 
while not disputing the facts as found by the Board, 
urges that the Board erroneously concluded from 


those facts that an object of its picketing was en- 
compassed by Section 8(b) (7). The Union advances 
essentially two arguments in support of its conten- 
tion: (1) that its “immediate objective” was not to 
obtain exclusive recognition, but merely to be recog- 
nized as the representative of the restaurant’s em- 


®The Union also argues, in the alternative, that if Section 
S(b) (7) does apply here, then it is an unconstitutional abridge- 
ment of petitioner's freedom of speech under the First Amend- 
ment (Pet. Br. p. 9). We respectfully submit that this con- 
stitutional argument comes too late in the decisional day to 
warrant serious consideration. E.g.. Jnternational Brother 
hood of Teamsters v. Vogt, 354 U.S. 284; International Broth- 
erhood of Electrical Workers vo NLRB. 341 U.S. 694; Build- 
ing Service Employees v, Gazzam, 339 U.S. 532; International 
Brotherhood of Teamsters v. Hanke, 339 U.S. 470: Hughes v. 
Superior Court, 339 U.S. 460; Giboney v. Empire Storage and 
Ice Co., 336 U.S. 490. 
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plorees on a “members only”” basis, and accordingly, 
that Section $(b)(7) is inapplicable; (2) that Section 
$(b)(7)(C) was not intended to apply where, as is 
alleged to be the ease here, the picketing protests an 
emplerer's refusal to abide by its statutory duty to 
bargain exelusively with a union which had been rec- 
ognized as the representative of all his employees. 
We shall diseuss these mutually contradictory defenses 
below. 

AL There is no evidence to support the Union’s claim that it was picketing 


merely for recognition as the representative of the restaurant’s employees 
on 2 “members only” basis 


As shown in the Statement, supra, pp. 6-7, when the 
Company and the Union met on September 15, Rees 
had with him a proposed collective bargaining agree- 
ment. The “Scope of Agreement” clause of the con- 
tract provides, in relevant part, as follows (J.A. 


35-36) : 

The Employer hereby recognizes the Union 
as the collective bargaining agent for all of his 
employees who are or become members in good 
standing of Local $535 * * *. If at any time 
during the term of this agreement a majority 
of the employees of the employer * * * become 
members of the Union in good standing the par- 
ties agree that thereafter this agreement shall 
apply to all persons employed * * *, and that 
all such persons shall become and remain mem- 
bers of the Union in good standing as a condi- 
tion of continued employment within thirty- 
one (31) days from their date of hire or within 
thirty-one (31) days of the receipt of written 
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notification from the Union of the names of the 
members of the Union employed by the employer 
showing that the total of such names constitutes 
a majority of the employees. 
Although none of the contract’s terms were discussed 
at the meeting, petitioner points to the first sentence 
of the above-quoted clause, and claims that this 
“proves” that the “immediate objective” of its pick- 
eting was merely to be recognized as the representa- 
tive of the restaurant’s employees on a “members 
only’’ basis. It then argues that Section 8(b) (7) (C) 
does not apply to a minority union picketing for 
“‘members only’’ recognition. 

We need not here discuss, however, whether picket- 
ing by a minority union for recognition on a ‘“‘mem- 
bers only” basis falls with the scope of Section 8(b) 
(7)(C), for the evidence shows that petitioner was 
not picketing for such a limited objective. Rather, 
it is clear that at all material times, petitioner claimed 
that it represented a majority of the restaurant’s em- 
ployees and was thus entitled to exclusive recogni- 
tion as the bargaining agent for all of them. Thus, 
in its letter to Crowther on January 7, 1960, the 
Union expressed the belief that it represented a ma- 
jority of the employees at the Ember Glo, and asked 
to meet “for the purpose of negotiating a collective 
bargaining agreement’? on condition that it would 
first prove its majority status (J.A. 55). Again, 
during the meeting between the employer and the 


Union on September 15, Rees and MeDonough, speak- 
ing for petitioner, continually asserted its majority 
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status (J.A. 82. Sd. 97, 99-100, 119). This neces- 
sarily meant that the Union was seeking exclusive 
recognition, for the last sentence of the “Seope of 
Agreement” clause set forth above requires that the 
employer grant exclusive recognition when the Union 
presents evidence that it has been chosen by 51 per- 
cent of the emp!oryees.” 

Further evidence of the Union's objective can be 
seen in the refusal-to-bargain charge filed with the 
Board against the Company on January 18, 1961, 
while the picketing was still in progress and appar- 
ently in response to the charge filed by Educational 
Suppy in the instant case. In this charge, the Union 
claimed that Educational Supply was refusing to bar- 
gain with it, in violation of Section 8(a)(5) of the 
Act, and alleged (J.A. 48): 

Prior to August 29, 1960, Culinary Workers 


Local 535 represented all of the employees of 
Bob’s Ember Glo and had a collecting bar- 
gaining agreement. Thereafter, Employer pur- 
chased said establishment and refused to nego- 
tiate with the union on behalf of the Employees. 


* There is nothing in the record to support petitioner’s state- 
ment (Br. p. 3) that “at this meeting due to protracted delay, 
the union apparently had begun to question its majority status 
#22" Indeed, in its appeal to the General Counsel from 
the Regional Director's dismissal of the 8(a) (5) charge, peti- 
tioner said (J.A. 52): “[w]hen the meeting was held with the 
employs. the union still held authorizations from a majority 
of the employees authorizing the union to act as their collec- 
tive bara: @ representative.” 

“ Ag petitioner explains in its brief, pp. 5-6. the recognition 
clause contained in its proposed contract Was included, not be- 
cause of any doubt as to its majority status, but as a device by 
which the Union, “through arbitration proceedings * * * could 


prove its majority status.” 
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In addition to explicitly claiming majority status 
prior to the date that the picketing began, petitioner’s 
charge necessarily meant that it was entitled to ex- 
elusive recognition even after August 29, for ‘‘a 
charge of unlawful refusal to bargain under Section 
8(a)(5) of the Act must allege in effect that * * * 
the union involved [continues] in fact [as] the exclu- 
sive representative, with whom the employer is le 
gally required to bargain.” Aiello Dairy Farms, 110 
NLRB 1365, 1368. Accord: N.L.R.B. v. Dan River 
Mills, Inc., 274 F. 2d 381, 387 (C.A. 5) ; International 
Hod Carriers, Local 840 (Blinne Construction Co.), 
135 NLRB No. 121, 49 LRRM 1638, 1644, n. 24.* 

And finally, petitioner’s second argument, dis- 
cussed below, that Educational Supply was under a 
duty imposed by the Act to bargain with it as the rep- 
resentative of all the employees at the Ember Glo, 
is totally inconsistent with the claim made here that 
petitioner was a minority union seeking merely to rep- 
resent its members only. 

When viewed in the light of all these factors, the 
Union’s contention that it was picketing for recogni- 
tion on a members only basis is patently without 
merit.” 

1 As the Union said in its petition to the General Counsel 
to review the Regional Director's dismissal of its charge (J.A. 
53): “[L]t is submitted that the union continued to represent 
a majority of the employees and the employer was under a con- 
tinuing obligation to bargain.” 

22 The Board has not yet ruled on the applicability of Section 
8(b)(7)(C) to a minority union picketing for recognition on 
a “members only” basis. If the Court should find, therefore, 
that petitioner's activities here fall within that category, then 


we respectfully request the Court to remand the case to the 
Board for its determination of this issue 


20 


B The Board properly rejected the Union's contention that Section 
$(b)(7)(C) does not apply because the employer was under a statutory 
duty to bargain with petitioner as the exclusive representative of all the 
employees of the Ember Glo 

As an alernative to the defense just discussed, peti- 
tioner argues (Pet. Br. pp. 14-20) that it was an 

“incumbent union” (Pet. Br. p. 20) whose “majority 

status was not questioned” by the Company (Pet. Br. 

p. 17), and that it was picketing merely for the pur- 

pose of compelling the Company, as a “‘successor em- 

ployer’’ (Pet. Br. p. 16), to bargain about the renewal 
of an existing contractual relationship. Under these 
circumstances, the Union contends, its failure to file 

a representation petition with the Board during the 

first 30 days of picketing did not render the picketing 

violative of Section 8(b)(7)(C), because that provi- 

sion of the Act, it is claimed, applies only where a 

union pickets to compel an employer to grant it ex- 

elusive recognition when a majority of the employees 
do not wish to have that union represent them (Pet. 

Br. pp. 6-7). Here, petitioner asserts, no such con- 

duct was involved because the Board found that 

7 months before the picketing began, at the time 

Crowther purchased the Ember Glo, ‘‘all of its em- 

ployees were members of the Union; and * * * a 

collective bargaining agreement, affecting such em- 

ployees, between the labor organization and the prior 
owners had not yet expired” (J.A. 20, n. 5; Pet. Br. 
pp. 14, 17). Thus, so the argument goes, the Com- 
pany was refusing to bargain, in violation of Section 

8(a)(5), and petitioner’s attempt to obtain a new con- 

tract by picketing could not constitute a demand for 
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“recognition or bargaining’’ within the meaning of 
Section 8(b) (7). 

Petitioner’s argument misconceives the scope and 
purpose of Section 8(b)(7)(C). The provision is not 
limited to picketing by a union that represents none 
or few of the employees it seeks to represent,” but 
applies to any situation where a union is using a 
picket line to obtain recognition and bargaining 
rights from an employer. Even the fact that the 
recognition sought by a union could be lawfully 
granted was not deemed by Congress to warrant such 
picketing for recognition beyond a reasonable period 
of time without filing a representation petition as re- 
quired by the first proviso to subsection (C) of Sec- 
tion 8(b)(7).* Local 705, IBT v. N.L.R.B., U.S. 
App. D.C. ——F. 2d , 00 LRRM 2762 (No. 16250, 
decided July 19, 1962); International Hod Carriers, 
Local 840 (Blinne Construction Co.), 135 NLRB No. 


BE.e., V.LRB. v. Local 239 IBT, 289 F.2d 41 (C.A. 2). cert. 
denied, 368 U.S. 833. 

* The explicit language of the provision permits only a “cur- 
rently certified” union to engage in unlimited recognition pick- 
eting. Moreover, the Senate version of 8(b)(7) contained an 
express proviso which permitted picketing even within 12 
months of a lost. election by a union which could show that it 
had the support of a majority of the employees. 105 Cong. 
Rec. 6673, 6674, II Leg. Hist. of the LMRDA of 1959, 1199, 
1201 (GPO, 1959). This proviso was deleted in conference 
between the Senate and the House, and Section 8(b)(7) as 
enacted contains no such exception. For 2 more comprehensive 
explication of the legislative history which demonstrates that 
Congress did not intend to exempt majority unions from the 
scope of the 8(b) (7) proscriptions, see Greene v. Typographical 
Union, 182 F. Supp. 788 (D.C. Conn.). 


» 
— 


121, 49 LRRM 1638." As stated by the Board in 
Blinne, supra, 49 LRRM at 1640: 
* * * Congress was particularly concerned, 
even where picketing for recognition or organi- 
zation was otherwise permissible, that the ques- 
tion concerning representation which gave rise 
to the picketing be resolved as quickly as pos- 
sible. It was for this reason that it provided 
for the filing of a petition pursuant to which 
the Board could direct an expedited election in 
which the employees could freely indicate their 
desires as to representation. If, in the free 
exercise of their choice, they designate the pick- 
eting union as their bargaining representative, 
that union will be certified and it will by the 
express terms of 8(b)(7) be exonerated from 
the strictures of that Section. If, conversely, 
the employees reject the picketing union, that 
union will be barred from picketing for twelve 
months thereafter under the provisions of sub- 
paragraph (B) 
The scheme which Congress thus devised rep- 
resents what that legislative body deemed a 
practical accommodation between the right of 
a union to engage in legitimate picketing for 
recognition or organization and abuse of that 
right. * * *. 
28In its brief, pp. 18-20, petitioner quotes extensively from 
the dissenting opinion of Member Fanning in the original 
Blinne decision. reported at 130 NLRB 587, 591. In that case, 
however, the Board subsequently granted the union’s motion for 
reconsideration and issued its supplemental decision, cited above, 
affirming the result of the earlier decision, but on different grounds, 
Member Fanning joined in the majority opnion of the supple- 


mental decision, but dissented as to the result for reasons not here 
relevant. 49 LRRM at 1647-1648. 
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The only exception (other than the second proviso) 
to the requirement in 8(b)(7)(C) that an uncertified 
union picketing for bargaining or recognition must 
file a representation petition within 30 days from the 
commencement of the picketing is where that union 
has filed a meritorious charge ™ alleging that the em- 
ployer has unlawfully refused to recognize or bargain 
with it, in violation of Section 8(a)(5). The reason 
for this exception has been stated by the Board, as 
follows (d., at 1644, n. 24): 


*** A representation petition assumes an un- 
resolved question concerning representation. A 
Section 8(a) (5) charge, on the other hand, pre- 
supposes that no such question exists and that 
the employer is wrongfully refusing to recog- 
nize or bargain with a statutory bargaining 
representative. Because of this basic incon- 
sistency, the Board has over the years uni- 
formly refused to entertain representation pe- 
titions where a meritorious charge of refusal 
to bargain has been filed and, indeed, has dis- 
missed any representation petition which may 
already have been on file. The same considera- 
tions apply where a meritorious Section 
8(a)(5) charge is filed in a Section 8(b) (7) (C) 
context. 

If, however, investigation by the General Counsel re- 

veals that the 8(a)(5) charge is without merit, a 

representation petition which has been timely filed” 


**In Board parlance, a “meritorious charge” is one which the 
General Counsel has determined warrants the issuance of a 
complaint. Cf. Section 10(1) of the Act. 

*Te., within 30 days from the commencement of the 
picketing. 
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will permit the Board’s Regional Director to direct 
an eleetion forthwith, thereby effectuating the Con- 
gressional purpose of settling the underlying question 
of representation as quickly as possible. The failure 
of a union, whose refusal-to-bargain charge has been 
dismissed, to have filed a timely petition frustrates 
this statutory scheme. Blinne, supra, at 1643-1645; 
ef. Local 705, IBT v. N.L.R.B., supra. 

In the ease at bar, petitioner filed a charge five 
months after the picketing began alleging that Edu- 
cational Supply was violating Section 8(a) (5) of the 
Act. But this allegation that the employer was un- 
lawfully refusing to bargain was, after investigation, 
dismissed by the Regional Director as lacking in 
merit (J.A. 49-50), and the dismissal was affirmed 
by the General Counsel when the Union appealed 
(J.A. 51-54). Hence, as we have shown, supra, 
that charge cannot serve as a defense to this proceed- 
ing. Nevertheless, petitioner has asserted the iden- 
tical conduct as a defense to a finding that its picket- 
ing violated Section 8(b)(7)(C), both in its briefs 
to the Board and to this Court. In sum, the Union 
is attempting to have these tribunals review the Gen- 
eral Counsel’s administrative dismissal of the 8(a) (5) 
charge. By virtue of Section 3(d) of the Act, how- 
ever, “when [the General Counsel] refuses to enter- 
tain unfair labor practices, [his] action is final and 
binding on the Board;’’*” and his refusal to issue a 
complaint may not be reviewed in a court of appeals 

* Times Square Stores Corp., 79 NLRB 361, 365; Accord ; 


United Brotherhood of Carpenters, Local 978, 120 NLRB 610, 
612. 
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in a related proceeding under Section 10 (e) or (f) 
of the Act. Internctional Union of Electrical Work- 
ers v. N.L.R.B., 110 U.S. App. D.C. 91, 94-96, 289 
F. 2d 757, 760-762. Accord: Contractors Association 
of Philadelphia v. N.L.R.B., 295 F. 2d 526 (C.A. 3), 
cert. denied 369 U.S. 813; Anthony v. N.L.R.B., 204 
F. 2d 832, 833 (C.A. 6) ; Manhattan Construction Co. 
v. N.L.R.B., 198 F. 2d 320, 321-322 (C.A. 10); Gen- 
eral Drivers, Local 886 v. N.L.R.B., 179 F. 2d 492, 
494-495 (C.A. 10); Lincourt v. N.L.R.B., 170 F. 2d 
306 (C.A. 1). Accordingly, the alleged violation by 
Educational Supply of Section 8(a)(5) may not be 
entertained as a defense in this proceeding, for to do 
so would be to review the General Counsel’s determi- 
nation not to issue a complaint in the matter. 

In any event, petitioner adduced no evidence at 
the hearing below to support its claim that Educa- 
tional Supply had a statutory duty to bargain with 
the Union at the time the picketing began. Merely 
because petitioner had an unexpired contract with 
the former owner, under which all of the employees 
then working at the Ember Glo had joined the Union, 
it does not necessarily follow that Educational Supply 
succeeded to the former owners’ obligation to keep 
the grant of recognition in effect. ‘‘[T]he bona fide 
purchaser of a business * * * is not ipso facto a 
successor employer bound by an unsuspected trans- 
feree obligation [to continue recognizing the bargain- 

Cf. Retail Store Employees Union, Local 954 v. Roth- 
man, — U.S. App. D.C. —, 298 F. 2d 330; Bandlow v. Rothman, 
108 U.S. App. D.C. 32, 278 F. 2d 866, cert. denied 364 U.S. 


909; Hourihan v. N.L.R.B., 91 US. App. D.C. 316, 201 F. 2d 
187, cert. denied, 345 U.S. 930. 
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ing agent of the seller’s em mployees]. Where ‘the 
nature or extent of the employing enterprise, or the 
work of the employees, is substantially changed, the 
transfer of a part, or even all, of the physical assets 
does not carry along with it [to the purchaser] the 
duty of the former owner to continue bargaining with 
the former exclusive representative.’ ’’ NL.R.B. v. 
'glamo White Truck Service, Inc., 273 F. 2d 238, 240 
(C.A. 5), quoting from Cruse Motors, Inc., 105 NLRB 
242. 247. Accord: N.L.RB. v. McFarland,—F. 2d— 
(C.A. 10), 50 LRRM 2707, 2708; Piasecki ‘Aircraft 
Corp. v. NL.RB., 280 F. 2d 575, 586-590 (C.A. 3), 
cert. denied, 364 U.S. 933; NLRB. v. Aluminum 
Tubular Corp., 299 F. 2d 595, 598-600 (C.A. 2). The 
record here is barren of any information regarding 
the Soin poeHon of the bargaining unit under the old 
agreement.” Petitioner also failed to establish that 
the prior contractual unit was still “appropriate”’ 

following the operational reorganization of the Ember 
Glo by the new management, which included the estab- 
lishment of uniform pay rates, a single group insur- 
ance plan, an? interchange of employees among all 
the restaurants controlled by Crowther (J.A. 16-18). 
Petitioner further failed to show that the current 
Ember Glo employees were the same as those who 
were employed by the prior owner, or that the in- 
tegration of the Ember Glo into the centralized opera- 
tion of all the restaurants in Crowther’s chain did 
not substantially change the nature or extent of the 
enterprise (see fn. 2, supra). Absent such infor- 


® That contract was never produced at the hearing or offered 
into evidence. 


27 


mation, petitioner cannot establish that it represented 
a majority of the employees in an appropriate unit, 
and that Educational Supply was bound as a “succes- 
sor employer’? by the prior grant of recognition.” 
In short, even assuming that the merits of the Union’s 
8(a)(5) charge could be litigated in this proceeding, 
petitioner had the burden of proof in establishing its 
affirmative defense which it has not discharged. 


The General Counsel’s dismissal of the 8(a) (5) charge 
itself suggests that petitioner did not, in fact, represent a 
majority of the employees in an appropriate unit. This in- 
ference is buttressed by the Union’s argument, discussed supra, 
pp. 16-19, that it was a minority union picketing only for recog- 
nition on a “members only” basis. See also the Union's 
petition for review filed with the Court, wherein it is alleged 
(J-A. 60): “That insofar as said Decision and Order found 
this Petitioner had violated the Act, said Decision and Order 
denies to Petitioner and to its members the protection of the 
First Amendment to the Constitution of the United States in 


that it holds as unlawful the conduct of a minority of the 
employees of an employer seeking Union representation on 
their behalf.” 


